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B. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


The validity of Tax Court 
The relevance of the Williams Packing decigion and 26 U.S.C. §7421(a) 
Failure of due procees of any procedure which leaveg one party destitute 


and thus unable to secure adequate legal advice. 


C. STATEMENT OF THE CASE 


In 1971 Appellant Katz was being audited by the Internal Revenue Service. 
The IRS requested that Katz waive the 3-year statute of limitations for such 
audits, and Katz refused. Thereupon the IRS auditor fabricated a fictitious 
audit, alleging a huge tax bill against Katz, which Katz refused to pay. Katz 
did not take his case to Tax Court, and the IRS seized Katz’ bank and stock 
accounts and later levied against his Wages. Katz then brought suit against 
the IRS contending that the levy was unconstitutional because it violated due 
process of law -- i.e., it had never been proved by any court of law that Katz 


owed any money to the IRS, 


The IRS argued that Phillips v. Commissioner, 283 u.S. 589 (1931), which 
———— PS Ve LOmmissioner 


bad upheld the IRS levy as constitutional, provided a specific 2=part procedure 
which reconciled the IRS levy power with due process of law: that the citizen 
be able to either (1) pay his tax and sue for a refund in District Court or 
(2) go to Tax Court. In the face of thig argument Katz retreated from the 


contention that the Is levy was unconstitutional in all cases to the contention 


that it was unconstitutional in cases similar to his because in his case the IRS 
bad alleged an amount against him far beyond his ability to pay; thus he did not 


have the option to pay his tax and sue for a refund. 


Judge Tyler of the Southern District Court of New York in a decision dated 
Feb. 14, 1975 ruled that even though Katz did not have the 2-part procedure open 
to him as described in Phillips, the levy was constitutional in his case because 
Tax Court is a valid court and is capable of providing due process. This is the 


bagic question on which Katz is now appealing. 


1. The Validity of Tax Court 


Appellant Katz disagrees with the following statement in Judge Tyler's 


decision: 


"If plaintiff cannot pay the tax claim in full, so that his only recourse 
is to Tax Court, he still has not been denied due process. In Willmt 
Gas & 11 Company v. Fly, 322 F. 24 301 (1963), the Fifth Circuit found 

@ statute whic ted review exclusively to the Tax Court satis- 
fied requirements of due process." 


(Document 8, Judge Tyler's decision, pg, 6) 


Appellant Katz contends that the "Court" in Tax Court is a misnomer. ‘Tax 


Court ig not a court; it is not in the juticial branch of the Government. It 


is an agency in the Executive Branch. Therefore, leaving this as the only 
recourse to a taxpayer who has a dispute with the IRS denies him access to 
the courts, hence denying him due process. The argument for this contention 
is simple and straightforward: 


The Constitution, in Article III, Section 1, states: 


"The Judges, voth of the supreme and inferior Courts, shall hold their 
Offices during good Behaviour, and shall, at stated Times » receive for 

eir Services a Compengation which ghall not be diminished during 
their Continuance in Office." 


(my underline ) 
The phrase "during good Behaviour" ig not one of thoge which have given pause 
to legal experta. Ite meaning is clear and unambiguous. It means that 
judges of Federal Courts cannot be removed from office except by impeachment. 
This requirement was put in the Constitution to engure the independence of 


the judiciary. 


The IRS Code, in Subchapter C, Part I, Section 7443(f) states: 


"Removal From Office. -- Jwiges of the Tax Sourt =y be removed by the 
Pregident, after notice and opportunity for public earing, for in- 
efficiency, neglect of duty, or mlfeasance in office, but for no other 


cause. 


(my underline) 


There ig no way to reconcile this provigion with Article III, Section 1 of the 
Constitution. "“‘udges" of the Tax "Court" do not hold their offices during 


good behavior. They are not judges, and Tax "Court" is not a court. 


I refer the Court to the pamphlet "The United States Courts” put out by the 
Committee on the Judiciary of the House of Representatives. On page 1 this 
pamphlet states: 


"The Constitution assures the equality and independence of the Judicial 
Branch from the Legislative and Executive Branches. Although Federal 
judges are appointed by the President of the United States with the ad- 
vice and congent of the Senate, and although funds for the operation of 
the courts are appropriated by the Congress, the independence of the United 
States courts is provided for in three respects: 

Pisetsese 

Second, Federal judges "hold their Offices during good Behavior" that is, 
ae long as they desire to be judges and perform their work. They can be 
removed from office against their will only by impeachment. 

Thimdeecce 

These three provisions — for judicial work only, for holding office 
during good behavior, and for undiminished compensation -- are designed 
to assure judges of independence from outgide influence go that their 
decisions may be completely impartial.’ 


“The United States Courts” 
U.8. Gov't Printing 


Office 
page 1 (author's underline) 


The independence of the judiciary is not a minor or unimportant part of 
the Constitution. It is a basic guardian of our freedom as had been driven 
home to America's Founding Fathers when the English King removed judges from 


office whose decisions he did not like. 


The pamphlet "The United States Courts” does not list Tax Court as a court; 
it lists it as an Administrative Agency, and it does not include it in the 


discussion on courts. 


Appellant Katz understood that he wags not singled out for special treatment 


by the IRS. To conduct fraudulent audite on those who refuse to waive the statute 


of limitations is a standard operating procedure for the IRS. It stands to reason 
then that the IRS must have good reason to believe that this procedure will be 
upheld by the Tax "Court." Can an impartial decision be counted upon from men 
so beholden to the Executive (for whom the IRS collects the revenues) that they 


can be removed from office by him for such a thing as inefficiency? 


The Fifth circuit decision in Willmut Gas v. Fly is not binding either 


on this Court or on Judge Tyler. It is a most amazing decision. In it the Court 
declared: 


"There is no constitutional guarantee of a hearing in an Article III Court." 


What is one to make of such a statement? Are tiere different kinds of courts? 
Are we to presume that there are Article III courts, Article II courts and 
Article I courts? Of course this is nonsense. Articl« III is the section of 
the Constitution which sets up the court system of the United States. Any 
Institution not set up in accord with the provisions of Article III is nota 
court. To deny citizens a hearing in an Article III court is to deny them 
access to the courts completely. And this is a complete denial of the dus pro- 
cess requirement of the Fiftn Amendment. 


It reflects poorly on Judge Tyler that he ignored the Constitution, which 
is binding on him and which he has sworn an oath to uphold, which is in fact the 
supreme law, in favor of an obscure decision by the Fifth Circuit, not bind‘ng 
on him, that completely denies the civil liberties for which the Founding Fathers 


fought. 


2. The Relevance of Williams Packing 


Judge Tyler is in error in citing Enochs v. Williams Packing & Navigation 


Cos, 370 U.S. 1 (1962), a8 setting up a test which Katz must meet. Katz argues 
that he does meet this test in 1. above. Even under the most liberal view of 
the law there is no way to reconcile the removal from office provision of the 
IRS Code with the good behavior provisio of the Constitution. As for the 

facts the IRS has never even denied that its assessment against Katz was fraud- 
ulent, derigned for the purpose of punishing him for refusing to waive his legal 


righte. 


However, Katz goes further and argues that he does not have to mee+ +e 
Williams Packing test. The Supreme Court did not say in Enochs v. Williams 
Packing what Judge Tyler thinks they said. What the test in Williams Packing 


does apply to is the type of case described in Phillips v. Commissioner, that 


is, the type of case in which the taxpayer has the option of paying the tax 
and suing for a refund. As the Court stated in Williams Packing: 


"The manifest purpose of g7421(a) is to permit the United States to 
assess and coliect taxes alleged to be due without judicial intervention, 
and to require that the legal right to the disputed sums be determined 


in a suit for refund. 
Enochs v. Williams Packing & Navigation Co, 
eBe my erline 


But Katz’ central contention is precisely that Phillips does not apply to him. 
He cannot pay the tax and then gue for a refund in District Court because the 
amount alleged against him is way beyond his means. The very strict requirement 


eet up in Williams Packing applies only to taxpayers whe have the means to pay 


the tax and sue for a refund. Since these taxpayers have access to the courts 
through another avenue, a strict requirement through one avenue does not deny 


them due process. 


Or perbape the IRS is arguing that there is a different law for the rich 
and for the poor. If you are rich enough to pay the tax and sue for a refund, 
then you get access to the courts of this country. But if you are too poor 


to pay the tax, you don't. 


3. Bias of Legal Aivice 


Finally, it is a basic denial of due process to prejudice someone's legal 
ability to fight a case. If two parties have a quarrel and party A seizes all 
of party B's wealth in advance of any legal proceedings, then the very judicial 
proceeding by which the relative justice of A's and B's claims will be judged 
is therefore biased; because now A can afford to hire the very best lawyer 
while B can afford only a second-rate lawyer, or perhaps even be forced to bring 


his case pro se. 


This is precisely the condition of Appellant Katz. His very ability to 


adjudicate the issues is impaired because all of his money was seized prior 


to any adjudication. The fact that the IRS seizure is not required to leave 


the taxpayer sufficient money to hire adequate legal counsel is a gross dis- 
tortion of justice and a denial of due process. 


The Court should give a great deal of weight to this argument, not so much 
for the sake of Katz, who is an educated person and for whom the difficulties 
of bringing a case pro se are managable, but for tue sake of millions of less 
educated people who can not evr> bagin to bring a legal case pro se. The 


precedent set in this case will apply to them. If Juige Tyler's decigion that 


Tax “Court” is a court is upheld, they will have no alternative but complete 


subordination to any decision made by the IRS, no matter how unjust or how much 


in violation of law, 


Judge Tyler's decision should be reversed. A declaratory judgement should 
be issued ordering that Katz’ money be returned to him and declaring that the IRS 
has no authority to seize his wealth without first proving before a court of 


law that ve owes a tax. 


HOWARD 8. KATZ, pro se 
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